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Sri. Malay Kumar Lahiri                       

                                                ….Plaintiff. 
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             M. Lahiri   Advocate for the plaintiff  

C. Baruah  Advocate for the defendants 

 

And having stood for consideration to this day, the Court delivered the 

following judgment:- 

 

 



 

 

JUDGMENT 

 

1. The instant suit was initially decreed by Learned Munsiff No.2 , 

Darrang, Mangaldoi on 20/11/08 and against the judgment and order 

and decree passed by Learned Munsiff No.2 , Darrang, Mangaldoi, 

appeal was preferred by the plainitff and vide order dated 

23/11/2010, Hon’ble Civil Judge, Mangaldoi allowed the appeal and  

the judgment and decree passed by Learned Munsiff No.2 , Darrang, 

Mangaldoi was set aside and remanded the suit to the trial court for 

hearing and decision on merit in accordance with law.  

 

 

2. The brief facts leading to the institution of this suit as is revealed from 

the plaint is that: 

3. The plaintiff instituted this suit against the defendants for the 

declaration, injunction and for other reliefs, valued at Rs.52,000.00/-  

4. That the plaintiff is the mother of 3 sons namely-- Sri Malay Kumar 

Lahiri, Sri Swapan Kumar Lahiri and Sri Amal Kumar Lahiri who was 

killed on 12.12.96. by the extremists.  

5. That plaintiffs youngest son Amal Kumar Lahiri died leaving behind 

him the following 3 heirs to succeed to all his properties and business 

(movables and immoveable properties etc.) :-  

(a) Smti. Sova Lahiri-- mother (plaintiff) 

(b)Smti.Chandralika Lahiri-- wife(defendant no.1) 

(c)Master Anirban Lahiri -- minor son (defendant no.2) 

6. That the said 3 heirs of late Amal Kumar Lahiri had succeeded in 

equal 1/3 rd share to all the properties left by him as per provision of 

section 8 and as specified in class 1 of the schedule of the Hindu 

Succession Act-1956. 

7. That late Amal Kumar Lahiri was appointed by the defendant no. 3 as 

a distributorship of L.P. Gas at Tangla and the said business is 

situated at Tangla M.B.Road and styled as ''BAHNIMAN'' . late Amal 

Kumar Lahiri was the owner and proprietor of the said business which 

after his death devolved in equal 1/3 rd share upon the plaintiff, 

defendant no.1 and defendant no.2  

8. That late Amal Kumar Lahiri was killed by extremists on 12.12.96 at 

the age of about 37 years when the defendant no.1 was about 31 

years of age. The death was extremely sad and was a great shock 

and blow to all the members of the family and specially to a young 

lady, the defendant no.1 and a minor boy of 3 years. The plaintiff and 



her others two sons took sympathetic affectionate and liberal view 

and attitude towards the defendant no.1 and her minor son and as it 

was not possible for the plaintiff and the defendant no.1 and 2 to run 

and manage the said business and accordingly on request and with 

the consent of the plaintiff, the defendant no.1 for self and for and on 

behalf of her minor son, the management of the said L.P. Gas 

distributorship business was entrusted upon the eldest son of the 

plaintiff Malay Kumar Lahiri, who without any interest or remuneration 

started to run and look after the management of the said business. 

The defendant no.1 left Tangla after about a month of her husband's 

death with her minor son to her mother's residence at Siliguri and 

since then she is residing at Siliguri. Occasionally she visits Tangla, 

but did not live with the plaintiff and stayed at hotel at Mangaldai.  

9. That later on it was notice by the plaintiff and her other members of 

the family that the defendant no.1 was acting fraudulently and she 

also secretly without consulting the plaintiff and the elders of the 

family mange to get the distributorship business recorded only her 

name although temporarily as the sole proprietor on the basis of 

some false and fabricated documents. She also avoided to meet the 

plaintiff and others. 

10. That the plaintiff did not, however openly protest against such illegal, 

mala fide and fraudulent act of the defendant no.1 to avoid 

misunderstanding with the defendant no.1 and considering her moral 

and social obligations to the defendant no.1 and her minor son. The 

plaintiff never relinquished her right, title and interest in the 

properties including the distributorship of L.P. Gas which she inherited 

from her son late Amal Kumar Lahiri and was not also greedy for such 

properties and she was always anxious and mindful about the welfare 

and the future of the defendant no.1 add her minor son. 

11. That the plaintiff has come to know that the defendant no.1 has 

arranged to sell and/ or to transfer the said distributorship business of 

L.P. Gas at Tangla named as ''BAHNIMAN'' and also trying to get her 

name alone recorded with defendant no.3 and has directed the eldest 

son of the plaintiff Malay Kumar Lahiri on 01.03.98. at Siliguri not to 

run and manage the said business and she is trying to make 

permanent arrangement of the said business in favor of third party, 

with the help of defendant no.3 who in the meantime removed all the 

cylinders from the godown and has also stopped supply of gas. 

12. That the plaintiff through her eldest son tried to ascertain the real 

position from the defendant no.1 and no.3 and nothing was disclosed 

to the plaintiff and her eldest son. The  defendant no.1 had now 

openly disclosed that she will not keep any relationship with the 

plaintiff and others members of her family. She has also decided not 

to run to her matrimonial house at Tangla and her present activities 

are against the interest of her minor son also. The defendant no.1 . 



However ,had always enjoyed the earnings and benefit of the 

business. 

13.  That the Board of Directors of the defendant no.3 in its meeting held 

on 26.11.98 decided to shift the aforesaid business of LPG from 

Tangla to Siliguri/New Jalpaiguri in West Bengal which place is outside 

the jurisdiction of this court. The plaintiff came to know of such 

decision dated 26.11.98 of the defendant no.3 on or about 15.09.99. 

14. The distributorship of L.P.G. in the name of Amal Kumar Lahiri (since 

deceased) was granted specifically for Tangla town in the district of 

Darrang. The distributorship was not terminated on the death of Amal 

Kumar Lahiri, and the distributorship was transferred to the defendant 

no.1 who is one of the successor of Amal Kumar Lahiri. The said 

distributorship under the name of ''M/S Bahniman '' cannot be 

transferred to some place outside the territory of Tangla town and to 

a place in West Bengal simply because the defendant no.1 has been 

residing at Siliguri. Therefore, the defendant no.1 has no authority to 

transfer the distributorship from Tangla to Siliguri/New Jalpaiguri . 

Moreover, the subject matter of the suit is the business of 

distributorship at Tangla under the name of ''M/S Bahniman '' and one 

of the reliefs sought is a direction to the defendant no.3 to record the 

distributorship in the name of the plaintiff. The decision of the 

defendant no.3 to transfer the distributorship from Tangla is not only 

collusive and fraudulent but also is with the object of frustrating the 

present suit. As the distributorship under the name of ''M/S 

Bhaniman'' at Tangla is the subject matter of the suit, no party to the 

suit can be allowed to deal with the subject matter of the suit so as to 

affect the right of the plaintiff under any decree that may be passed 

in the suit. 

15. That in the above circumstances, the plaintiff has no other alternative 

but to assert and establish her legal right to the said business and to 

all other properties which she had inherited from her son late Amal 

Kumar Lahiri.  

16. That emergent situation has arisen due to illegal and mala fide 

activities of the defendant no.1 and unless she is restrained by an 

order of injunction she will not stop her illegal, fraudulent and mala 

fide acts. the acts of the defendant no.1 is also against the interest of 

minor defendant no.2  

17. That it is necessary to issue order of injunction against the defendant 

no.3 also not to give effect to the illegal acts and deeds of the 

defendant no.1 who has no right to sell  and / or to transfer the 

distributorship business of L.P. Gas as sole proprietor and the 

defendant no.3 cannot also act illegally ignoring the interest of the 

legal heirs of late Amal Kumar Lahiri. It is submitted that the 

defendant no.3 has illegally decided to record the defendant no.1 as 



the sole prop. of the distributorship business of L.P. Gas at Tangla 

named as ''BAHNIMAN'' permanently ignoring the right of the plaintiff.                                    

18. To this case of the plaintiff, defendant no. 1 and 2 filed joint 

written statement whereby they have stated that the suit of the 

plaintiff is not maintainable. That Amal Kumar Lahiri was appointed by 

the defendant no. 3 as distributorship of L.P Gas and after his death 

the defendant no.1 filed an application for her appointment as a 

distributor of L.P Gas at Tangla and the defendant no.1 obtained 

necessary certificate from the District authority , Mangaldai and also 

acquired an explosive license from the explosive authority of 

government of India to substantiate her claim and the defendant no.3 

considering the facts and circumstances of the case , the defendant 

no.3 appointed the defendant no.1 as its L.P. Gas distributor at 

Tangla on 06.10.97 and the same was continued to 07.11.97. 

19.  That there was a contractual relation between the 

deceased Amal Kumar Lahiri and defendant no.3 and after his death 

the said contractual relationship ceased and said contractual 

relationship is not heritable in nature .However the defendant no.3 in 

the interest of justice and on compassionate ground had 

sympathetically considered the merits of the application of the 

defendant no.1 and appointed her as its L.P. Gas distributor at Tangla 

as stated above. 

20.     That the appointment of L.P. Gas distributorship is a policy 

decision of the management of oil India Corporation and it is within 

the prerogative of the management of defendant no.3 to decide and 

settle the marketing system in accordance with its prevailing norms 

and procedure and as such the plaintiff has no right whatsoever, to 

question the propriety of the policy decision of the defendant no.3 

and has not any right to claim appointment of L.P.G. distributorship 

on the ground of law of inheritance.  

        21. Appointment of L.P.G. distributorship is an individual and 

independent contract with such body and person who holds requisite 

certificate/documents from the authority concerned and as such 

distributorship cannot be claimed to be a family property. 

                 22. That since 06.10.97 neither the plaintiff not the defendant 

no.2 has got any interest, right over the distributorship of L.P. Gas 

standing in the name of the defendant no.1. 

23. That defendant no.1 was compelled to leave Tangla along 

with her minor son defendant no.2 for ill-behaviour, torture and 

humiliation created by the son of the plaintiff Sri Malay Kumar Lahiri 

and his wife and in fact the defendant no.1 left Tangla when she felt 

insecure to reside inside the residential house of the plaintiff. 



 24. That the defendant no.1 never requested the eldest son of 

the plaintiff Sri Malay Kumar Lahiri to run the business of the 

aforesaid distributorship and entrusted him to run the said business 

after the death of late Amal Kumar Lahiri after the death of Amal 

Kumar Lahiri, Sri Malay Kumar Lahiri by using force started to run the 

said business without obtaining any sorts of permission from the 

defendant no.1 and soon after taking over the charge said Malay 

Kumar Lahiri misappropriated huge sum of money and did not render 

any sorts of accounts of the business either to the defendant no.1 or 

to the defendant no.3 in consequence of which the defendant no.3 on 

several occasions sent several letters, telegrams intimations quoting 

all sorts of irregularities in connection with the business of defendant 

no.1 

            25  That the plaintiff’s son Sri Malay Kumar Lahiri did not pay a 

single fur thing out of the profit of the aforesaid distributorship. But 

the defendant no.1 had to pay income tax, insured money and other 

incidental expenditures of the aforesaid business from her own fund.  

 26  That the defendant no.1 on repeated occasions demanded 

accounts and statements of the profit of the business from the eldest 

son of the plaintiff but he did not and as a result of such repeated 

demand for accounts he has filed this suit through his mother i.e. the 

plaintiff. 

 27  That after the murder of Amal Kumar Lahiri, husband of 

the defendant no.1, the plaintiff on repeated occasion requested the 

defendant no.1 to become absolute owner of the business properties 

and vehicles standing in the name of the deceased Amal Kumar Lahiri 

and the plaintiff relinquished her right, title and interest in the 

properties including distributorship of L.P. Gas .in reality the plaintiff is 

not greedy for the said properties and business but her eldest son  

Malay Kumar Lahiri doing all this malicious activities in the name of 

the plaintiff only to grab all the properties and business left by late 

Amal Kumar Lahiri . 

       28  That question of making effort to record  the name of the 

defendant no.1 as absolute owner of distributorship of L.P. Gas does 

not arise at all as long back the reconstitution of owner name by the 

defendant no.3 has already been completed and the defendant no.1 is 

the absolute owner of the distributorship of L.P. Gas at Tangla and 

none else has got any right, title and interest and possession of the 

said L.P.G. Business at Tangla .Sri Malay Kumar Lahiri was never 

asked or entrusted to run the business of L.P.G. by the defendant 

no.1 or 2 as such the question of stopping to run and manage the 

said business as alleged by the plaintiff does not arise at all. 



 29.  That the defendant no.1 and 2 beg to submit that the 

defendant no.3 for their own reason and also for the misappropriation 

of money by Malay Kumar Lahiri and for other irregularities of the 

business, the license of the distributorship of L.P. Gas was suspended. 

   30. That the petitioner’s prayer for permanent injunction being 

vague, baseless is liable to be dismissed. Plaintiff is also not entitled 

to any permanent injunction as prayed for in as much as none of the 

pre-conditions required to be satisfied before issuance of an injunction 

has been satisfied. The plaintiff has filed to make out a prima facie 

case justifying issuance of injunction the balance of convenience in 

the backdrop of the facts and circumstances of the case is entirely 

against granting of such an injunction. The plaintiff has also miserably 

failed to make out a case of irreparable loss which is an important 

pre-condition for granting injunction and prays  to dismiss the suit of 

the plaintiff with cost. 

            31.  To this case of the plaintiff, defendant no. 3 filed separate 

written statement whereby it was stated by defendant no.3 that the 

suit is not at all tenable, and that the relation between the defendant 

no.1 and this answering defendant was one of contractual in nature 

and the appointment of dealership to the defendant no.1 was purely 

an individual transaction by and between the Indian oil corporation ltd 

(Assam oil division) and the appointed dealer (the defendant no.1). 

This contract / appointment of L.P.G. dealership has nothing to do 

with the succssional dispute among the legal heirs of late Amal Kumar 

Lahiri. As there is no substantive claim against the answering 

defendant in the body of the plaint its name be struck off from the 

suit. 

 32.  That the cause of action shown in the plaint has no 

semblance with the recital and prayer of the plaint for which the 

plaintiff deserves to be none suited at the earliest stage of the suit as 

the instant suit is nothing but only an abuse of the process of law. 

 33.  That the issue of devolution of shares of properties of a 

Hindu joint family is guided by  Hindu law of succession and /or any 

other legislations applicable to that particular context  and this 

answering defendant has nothing to do with the  same. The instant 

suit is not  in proper form for settling this type of matters in absence 

of all the coparceners of the 6said family; therefore the plaint 

deserves to be return to the plaintiff to initiate the same in proper 

manner, form and in proper court.  

 34.  That Indian oil corporation had never allowed anybody to 

run and manage the Tangla LPG agency as has been alleged. 

However , this defendant beg to submit that on receipt of the 



information of assassination of the license holder of LPG agency at 

Tangla, this defendant immediately arranged for reconciliation of the 

inventories and to assess the stock of the situation arising out of the 

sudden death of the agency holder. Tangla being a tiny bordering 

town having no alternative arrangement there at, this defendant has 

to go slow in liquidation the LPG agency just to shield the interest of 

the consumer. For strategic reason and under compelling 

circumstances, this defendant  had to allow the defendant no.1 to 

look after the operational part of the LPG agency under the name or 

style of M/S Bahniman till an alternative official arrangement was 

made as the LPG is an essential commodity. 

 35.  That the appointment of LPG distributorship is a policy 

decision of the management of Indian oil corporation and is within the 

prerogative of the management of Indian oil corporation i.e. the 

defendant no.3 to decide and settle the marketing system in 

accordance with its prevailing norms and precedents. The plaintiff has 

no right whatsoever, to question the property of the policy decision of 

the defendant no.3 nor has any right to stall any lawful appointment 

of LPG distributorship on the pretext of law of inheritance. 

 36.  That the appointment of LPG distributorship is an individual 

and independent contract with such body and person who holds an 

explosive license from the authority concerned and such 

distributorship cannot  be claimed to be a family property for the 

purpose of settlement of any family dispute.  

 37.  That in the interest of justice and on compassionate 

ground the defendant no.3 had sympathetically considered the merits 

of an application filed by the defendant no.1 for her appointment as a 

distributor of LPG at Tangla , as a vacuum was created by brutal 

murder of her husband who was an authorized distributor of LPG at 

Tangla. the said defendant no.1 had obtained necessary certificate 

from the district authority Mangoldai and had also acquired an 

explosive license from the explosive authority of government of India 

to substantiate her claim. Considering the facts and circumstances of 

the case and after weighing the merits and backdrop of the whole 

situation from the marketing angle, the defendant no.3 had appointed 

the defendant no.1 as its LPG distributor at Tangla on 06.10.97 and 

had confirmed the same on 07.11.97. 

 38.  That for some major operational reason the LPG 

distributorship at tagnla had to be kept under suspension on and from 

21.01.98 and the existing customers have been tagged with the LPG 

distributor of Mangaldai who is popularly known as M/S Ujjal Jyoty 

Gas house. Therefore no other third party had ever been appointed as 

distributor of LPG at Tangla and this defendant has no knowledge 



about the fact that the defendant no.1 had ever tried to run the 

distributorship at Tangla through any third party. 

 39.  On perusal of the case record it is found that on 

03/08/2002, defendant no.1 & 2 filed their additional written 

statement and defendant no.3 filed separate additional written 

statement. 

40.  By way of additional written statement, Defendant no.1 & 

2 stated that  Appointment of LPG Distributorship is an individual and 

independent contract with such person or persons who holds requisite 

certificate and documents from the authorities concerned and such 

as, distributorship cannot be claimed to be a family property .  

41.  The defendant no.3 company reconstituted the LPG 

Distributorship in the name of defendant no.1 on compassionate 

ground as a vacuum was created by brutal murder of her husband on 

06/10/97 and such as , since 06/10/97 neither the plaintiff nor the 

defendant no.2 has got any right and title over the distributorship in 

the name of defendant no.1. 

42.  That because of some operational reasons the LPG 

Distributorship in question was kept under suspension on and from 

21.01.98 and the customers have been tagged with the LPG 

Distributorship of Mangaldoi and ultimately the said LPG 

Distributorship in question was terminated with effect from 05.02.99 

which is evident from the letter under reference no .G/LPG : 

Bahniman-792 dated  02 06 99 written by senior area manager of the 

defendant no.3 company to the deputy chief controller of explosive.  

43.  That after the aforesaid termination, the LPG 

Distributorship in question is no longer in existence and as the 

business of Bahniman has already been terminated and consumers 

have been tagged with the LPG Distributorship of Mangaldoi, the 

question of transferring the business of Bahniman does not arise at 

all. 

44.  Also defendant no.3 filed separate written statement 

where by it was stated that the plaintiff has no right and authority, 

whatsoever, to question the propriety of the said policy decision of the 

Govt. of India. Moreover ,the union of India not being impleaded as a 

defendant in the suit, the said resitement of the LPG Distributing 

agency in question can not be challenged in the instant proceeding 

and no executable decree can be passed as prayed for in the plaint. It 

is also specifically denied that the distributorship was not terminated 

on the death of Amal Kumar Lahiri and the distributorship was 

transferred to the defendant no.1 who is one of the successor of Amal 

Kumar Lahiri.  



45.  That as per the terms & conditions of the LPG Distributing 

agency in question, the answering defendant is at the liberty at its 

entire discretion to terminate the distributorship forthwith upon or at 

any time after the death of the distributor. After the demise of Amal 

Kumar Lahiri, LPG Distributing agency in question was not transferred 

but, the same was reconstituted in the name of defendant no.1 with 

the full knowledge of the plaintiff and to that effect new 

distributorship agreement between the defendant no.1 and the 

defendant no.3 was executed on 07.11.1997 and hence , the 

termination of the distributorship agreement between Amal Kumar 

Lahiri and the defendant no.3 is implied.  

46.  That as soon as a Distributor dies, the distributorship 

agreement ceases to have any affect. It is also denied that the 

decision of the defendant no.3 to transfer the distributorship from 

Tangla is not only collusive and fraudulent but also with the object of 

frustrating the present suit. It is respectfully stated that the LPG 

Distributing Agency in question was never transferred from Tangla 

and the answering defendant no.3 reiterates and reaffirms that the 

resitement of the LPG Distributing agency in question at Siliguri is a 

policy decision of the Govt. of India under the ministry of petroleum 

and natural gas and the plaintiff has no right and authority, 

whatsoever, to question the propriety of the said policy decision of the 

Govt. of India. 

47.  That as per the terms & conditions of the LPG Distributing 

agency in question, the answering defendant is at the liberty at its 

entire discretion to terminate the distributorship forthwith upon or at 

any times after the death of the distributor. After the demise of Amal 

Kumar Lahiri and before the filing of the present suit, the LPG 

Distributing agency in question was reconstituted in the name of the 

defendant no.1 with the full knowledge of the plaintiff and to that 

effect new distributorship agreement between the defendant no.1 and 

the defendant no.3 was executed on 07.11.1997 and hence, the 

termination of the distributorship agreement dtd. 07.11.1986 between 

Amal Kumar Lahiri and the defendant no.3 is implied. Moreover, the 

LPG Distributing agency at Tangla was kept under suspension w.e.f.  

21.01.1998 and was finally terminated  w.e.f.  05.02.1999. after the 

termination of the distributorship agreement  dtd .07.11.1986 and 

execution of the distributorship agreement  dtd.  07.11.1997, the 

plaintiff has no locus standi to file  the present suit and hence prays 

to dismiss the suit. 

 

 



48.  On the above pleadings,  my Ld. Predecessor-in-office 

framed the following issues: 

(i) Whether there is cause of action for the suit? 

(ii) Whether the suit is maintainable in the present form? 

(iii) Whether the suit is bad for non joinder of necessaries parties? 

(iv) Whether the defendant no.3 is proper and necessary party in this 

suit? 

(v) Whether the plaintiff is entitled to 1/3rd share in the LPG 

distributorship at Tangla under the name an style of “M/S Bahniman” 

awarded to the husband of defendant no.1 by the defendant no.3 

under the law of contract ? 

(vi) Whether the contract by and between the defendant no. 3 and Amal 

Lahiri was terminated after his death as per the terms of the 

agreement?  

(vii) Whether the appointment of the defendant no.1 as the sole 

distributor by the defendant no.3 is legal and valid? 

(viii) Whether the distributorship of LPG under the name and style of 

“M/S Baniman” situated at tangla was suspended and cancelled and 

subsequent there to a new distributorship was appointed for the said 

area covering tangla by defendant no.3? 

(ix) Whether the distributorship of “M/S Bahniman” was terminated on 

05/02/99 and as such the plaintiff has no jurisdiction to bring the 

present suit? 

(x) Whether any declaration can be made in respect of the subject matter 

of the suit , which is governed by the law of the contract ? 

(xi) Whether any executable decree can be passed in the suit without 

even termination of the LPG distributorship to the husband of the 

defendant no. 1 and without agreement with the defendants no.1 

being under challenged in the suit? 

(xii) To what relief or reliefs if any the parties are entitled to? 

 

49.  During trial, plaintiff side examined only 1 witness who 

was cross examined by the defendant. Defendants did not adduce 

the evidence of any witness. It is to be mentioned here that the 

suit was disposed of upon abatement of the suit for the death of 

the sole plaintiff  vide order dated 01/10/2012 and later on the 

abatement of the suit was set aside vide order dated 08/09/2014 

by my Learned Predecessor. 

I have also perused the documents exhibited in the suit. 

I have heard oral arguments of Learned Advocates for both 

sides.  

 

 



  DISCUSSION, DECISION AND   REASONS THEREOF : 

50.  ISSUE NO. 1, 2 & 9:  This issues are vital and inter 

related and hence  taken first for discussion 

51.  In the instant case Late Amal Kumar Lahiri was appointed 

as a Distributor of LPG at Tangla and said business was situated at 

Tangla MB Road under the name style of M/S Bahniman. 

52.  That Late Amal Lahiri was killed by extremist on 12/12/96 

and after the death, defendant no.1 applied for her appointment as a 

Distributor of LPG at Tangla and after obtaining the necessary 

certificate from District Authority, Mangaldoi and also after acquiring 

an Explosive Licence from the Explosive authority of Government of 

India to substantiate her claim, the defendant no. 3 considered the 

facts and circumstances  and appointed defendant no.1 as its LPG 

Distributor at Tangla on 06/10/97 and same was continued to 

07/11/97. That since 06/10/97 neither the plaintiff nor the defendant 

no.2 got any interest, right over the distributorship of LPG standing in 

the name of defendant no.1. 

53.  In the cross examination, PW1 stated that on 21/01/1998, 

IOC suspended the M/S Bahniman agency and defendant no. 3 

tagged the consumers of M/S Bahniman with UzzalJyoti gas agency of 

Mangaldoi and that on 05/02/99, IOC terminated M/S Bahniman 

agency. 

54.  PW1 also admitted that IOC later on gave one 

distributorship of gas agency to defendant no.1 at Siliguri out of 

compassionate and sympathetic  ground. 

55.  Distributorship is nothing but a form of Franchise. The 
Indian law does not define franchising. However, simplistically put, 
franchising is a method of distributing products or services. The 
Blacks Law Dictionary defines a franchise as a license from the owner 
of a trademark or trade name permitting another to sell a product  
 
56.  Distributorship is the most common franchising 
agreements where usually the dealers or distributors adopt a 
particular business system or format of the franchisor 
 
57.  Fundamentally, every franchising relationship is a 
contractual relationship and therefore, the Indian Contract Act, 1872 
(“Contract Act”) would be applicable to all franchising arrangements. 
 

58.  Though the plaintiff has claimed that the LPG 

Distributorship is heritable  property, defendants have denied the 

same. Rather Defendant no. 3 stated that the appointment of LPG 

Distributorship is an individual and independent contract with such 



body or person who holds an Explosive Licence from the Authority 

concerned and such Distributorship can not be claimed to be a family 

property for the settlement of any family dispute. 

59.  As per Section 101 of Indian Evidence Act, 1872, the 

burden of proof as to existence of certain facts lies on the person who 

asserts the existence of such facts. 

60.  In the instant case as the plaintiff has claimed that the LPG 

Distributorship is heritable  property, the burden lies on the plaintiff to 

prove his contention. Moreover the notable factor of the instant case 

is that the plaintiff has not exhibited any document to prove that the 

LPG Distributorship is heritable  property. Moreover the agreement 

between Late Amal Kumar Lahiri and IOC is not exhibited in the court 

to find out whether any clause was there in that agreement as to the 

heritability of that the LPG Distributorship. 

61.  So it is found that the plaintiff has failed to assert his 

contention that LPG Distributorship is heritable property. Hence there 

is no cause of action for the suit and if there is no cause of action 

then the suit is not maintainable and in that case the plaintiff had no 

jurisdiction to bring the suit. Accordingly these three issues are 

decided in negative against the plaintiff.  

62.  ISSUE NO. 3. The defendant has claimed that the suit is 

bad for the non joinder of necessary parties by way of stating in the 

additional written statement that the resitement of the LPG 

Distributorship in question is a policy decision of the Government of 

India under the Ministry of Petroleum and Natural Gas and the 

plaintiff has not stated as to why Government of India under the 

Ministry of Petroleum and Natural Gas is not a necessary party to the 

suit and hence the suit is also bad for non joinder of necessary party. 

Accordingly this issues is decided in positive against the plaintiff.  

63.  ISSUE NO. 4:  In the instant suit the subject matter is the 

Distributorship of LPG. Accordingly IOC is the necessary party as the 

plaintiff has sought some reliefs from the defendant no.3. 

64.  ISSUE NO. 5: Defendant no.3 stated that for some major 

operational reasons the LPG Distributorship at Tangla had to be kept 

under suspension on and from 21/1/98 and the existing customers 

were tagged with the LPG Distributor of Mangaldoi which is known as 

M/S Ujjal Jyoti Gas house. 

65.  Defendant no. 3 stated that the appointment of LPG 

Distributorship is an individual and independent contract with such 

body or person who holds an Explosive Licence from the Authority 



concerned and such Distributorship can not be claimed to be a family 

property for the settlement of any family dispute. 

66.  Now two things are clear that is to say that as per the 

defendant no.3 appointment of LPG Distributorship is an individual 

and independent contract with such body or person who holds an 

Explosive Licence from the Authority concerned and as per the PW1 

who stated in his cross examination, on 05/02/99, IOC terminated 

M/S Bahniman agency. 

67.  To this effect I would like to go through the relevant legal 

provision. 

68.  Section 182 of The Indian Contract Act, 1872 defines 

what is agency. 

An agent is a person employed to do any act for another or to 

represent another in dealing with third persons. 

69.  Section 182 of The Indian Contract Act, 1872 also 

lays down that on the death of the agent, the agency is terminated. 

70.  Taking note of the spirit of Section 182 of The Indian 

Contract Act, 1872, it can be held that the M/S Bahniman agency was 

terminated on the death of late Amal Kumar Lahiri. 

71.  Again as per the PW1 who stated in his cross examination, 

on 05/02/99, IOC terminated M/S Bahniman agency.  

72.  Section 58 of the Indian Evidence Act, 1872 lays 

down that admitted fact need not be proved. 

73.  So taking note of the admission of PW1 that , on 05/02/99, 

IOC terminated M/S Bahniman agency, it can be held that M/S 

Bahniman agency was terminated on 05/02/99  

74.  If so then there was no LPG Distributor under the name of 

M/S Bahniman at Tangla . that is to say LPG Distributor under the 

name of M/S Bahniman at Tangla was not in existence. Hence, in that 

case the plaintiff is not entitled to 1/3 share in LPG Distributor under 

the name of M/S Bahniman at Tangla. 

75.  ISSUE NO. 6: So far as this issue is concerned, it is 

necessary to go through the terms of the agreement between the 

defendant no.3 and Amal Kumar Lahiri. However as the agreement 

between the defendant no.3 and Amal Kumar Lahiri  is not exhibited 

in the instant suit , it is not possible to determine what were the 

terms of the agreement between the defendant no.3 and Amal Kumar 

Lahiri. Hence this issue is decided in negative. 



76.  ISSUE NO. 7:. It is found that PW1 in his cross 

examination stated that M/S Bahniman was reconstituted between the 

defendant no1 and the defendant no.3  and accordingly there was an 

agreement executed on 07/1/1997 and that the mother of PW1 did 

not challenge that  agreement in the suit.   Moreover the plaintiff has 

not stated as to why the appointment of the defendant no.1 as 

distributor by the defendant no.3 is illegal by adducing any evidence. 

Moreover defendant no 3 stated that the resitement of the LPG 

Distributorship in question is a policy decision of the Government of 

India under the Ministry of Petroleum and Natural Gas and that as per 

the terms and condition of LPG Distributorship, the defendant no.3 is 

at liberty to at its own discretion to terminate the LPG Distributorship 

forth with at any time after the death of the LPG Distributor. 

Defendant no.3 also stated that after the death of Amal Kumar Lahiri 

and before the filing of the suit, the LPG Distributorship in question 

was reconstituted in the name of the defendant no.1 with the full 

knowledge of the plaintiff and to that effect new Distributorship 

agreement between the defendant no1 and the defendant no.3 was 

executed on 07/1/1997. Taking note of the admission of the 

defendant no. 3 it is held that the appointment of the defendant no.1 

as distributor by the defendant no.3 is legal and valid. And the issue is 

decided in positive. 

77.  ISSUE NO. 8: Defendant no.3 stated that for some major 

operational reasons the LPG Distributorship at Tangla had to be kept 

under suspension on and from 21/1/98 and the existing customers 

were tagged with the LPG Distributor of Mangaldoi which is known as 

M/S Ujjal Jyoti Gas house. 

78.  Moreover PW1stated in his cross examination that on 

05/02/99, IOC terminated M/S Bahniman  and defendant no. 3 tagged 

the consumers of M/S Bahniman with UzzalJyoti gas agency of 

Mangaldoi and that on 05/02/99, IOC terminated M/S Bahniman 

agency.  

79.  Section 58 of the Indian Evidence Act, 1872 lays 

down that admitted fact need not be proved. 

Taking in to consideration of the admission of PW1 and that of 

defendant no.1 , this issue is decided in positive. 

80.  ISSUE NO. 10: In the instant suit the subject matter is 

the Distributorship of LPG. The Distributorship of LPG is governed by 

the contract Act. 

81.  As per Section 9 of the code of Civil Procedure, 1908  

civil court has the jurisdiction to try all suits of civil nature unless it s 

jurisdiction is barred impliedly or expressly. 



82.  Hence as it not proved by any of the party as to why the 

court can not make a declaration as to the subject matter of the suit, 

this issue is decided in positive. 

83.  ISSUE NO. 11: This issue is redundant in view of the 

findings arrived at the previous issues. 

84.  ISSUE NO. 12: In view of the discussions made above 

and the decisions reached in the foregoing issues, the plaintiff  is not 

entitled to the decree as prayed for. 

 

 

ORDER 

In view of the discussions made above and the decisions reached in 

the foregoing issues, the suit of the plaintiff is dismissed on contest 

with cost. 

 

Prepare decree accordingly. 

Given under my hand and the seal of this court, on this the 31st   day 

of  July, 2015 At Udalguri. 

 

N.C.BHUYAN 
Munsiff 
Udalguri  

 

 

 

 

 

 

 

 

 

 

 



 

 

APPENDIX 

 

 

A) Plaintiff’s Exhibits: 

None  

B) Defendant’s Exhibits: 

None  

 

C) Plaintiff’s Witnesses: 

PW1- Malay Kumar Lahiri 

 

D) Defendant’s Witnesses: 

None 

 

 

N.C.BHUYAN 
Munsiff 
Udalguri  

 

 

 

 


